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al{ anf g r8la arr sriatr rgra aar & at a sr or#gt sf zqenferf fa
<I; Tg gr 37f@rant at srfta a galarvr meatwga a tar]

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the.
one may be against such order, to the appropriate authority in the following way :

Revision application to Government of India:

() b4ta snia zrca 3rf@,fzu, 1994 c#i" err 3ra Ra aar ng mi a a j qla err t
q-nrl qr qr[ oiafa untru arr4as aft Rra, md at, f4a iarau, ua
fcMrT, mm #ifkrc, Ra ta qaa,i rf, { f4ct : 110001 "c/51" c#i" vlFfr ~ 1

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

ti) zuf? ma t zrfmmura }ft Ra r fa#t suernt I 3r1 rart za
faRt awsrar qa quern ima ua gg mf , a fa4 uertr zn quer i ark as fa#t
qrzar ii zu f5ftvsrn 'zt mare at 4fh # ah z{ ztl. __,

(ii) In case of any loss of goods where the loss occur in transit from a f or to
another factory or from one warehouse to another during the course· of pr s in a
warehouse or in storage whether in a factory or in a warehouse. ·
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() d arg fa#t tz zuq faff mi u zu ma Ra[or sq)r- zrca ae
mr.w snla fen Ra # ma iia # are fa,ah ; zuq Rafa &]

(A) In case of rebate of duty of excise on- goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

~ '3¢41G1 cBl" Gila gca # gram # fu it sp@ kR mru # n{ & silt ha sr?gr
. \iTI" ~ t1Nr -qcf R"lJl7 cB" a1fa 3nrga, 3rat a arr Ra at a ur ar fcm:I"
#@0fa (i.2) 1998 t1Nr 109 err fga fag mg st I .

(c) Credit of any duty allowed. to be utilized towards payment of excise duty on final
products under the provisions _of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

a4ta Gala gc (r9la) Para8), 2oo1 a fa o a aiafa fa[Re qua in z;-s
at 4ii #i, ha arr user hf feta #hr ma #flare--or?r vi or4ta
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

Rfa3rraa ml2T si vicara g var qt ats a zit q1 200/-la
'TffiR at ur; 3h ui ica vs al k unr st it 1000/- 4l rat #t uTl

The revision application shall be accompanied· by a fee of Rs.200/- where the amount O
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

tr zca, aha sirzyca vi tara 3r@tu znznf@raw a uf an@ta
Appeal·to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #tu sari ca 3rfefu,, 1944 cBl" t1Nr 35-~/35-~ iafa
Under Section 35Bt35E of CEA, 1944 an appeal lies to:-

sfRa qRb 2 («)a iaa; rwr k ~C'!TcIT cBl" 3Nf"<if, 3lTTT<ilT # ma # 4l ze,
tu Ira7 zgcrs vi ara 7gt)a nrznf@raw(Rrec) at ufa 2bpr 9fat,sarara
# 241Tit, sg4if] 44a , 3#lat ,fry+R, 3l74(sld-asoo

I .

(a)
...

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2"Floor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case_ of appeals
other than as mentionedin para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6. of. Central..Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty I penalty/ demand l refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
theTribunal is situated.

(3) zuR za 3mer a{ r or#ii at mar4gr st & at rta sit #afg r gr
'3q4cra <Pi" \9' -FcPm urn af; g au a ±lg; sf fa IBm -qcfr cITT<t \9' aaf
qenfff 3rat8ta znnf@rvwr at gs r9la zur b4hra at va 3r4a fan srr &l
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.·

(4) ·araraa zcasarfefzu 197o zrenigif@ra #l srar-1 # aiafa iffRa fang 3I a
3mrhea nr arr zrnfef ffu If@rat # snag i r@ta #6t ya fut6.so ha
arc1rarea zrca f@a mm @traft
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-J item
of the court fee Act, 1975 as amended.

(5) za it iif@r mrcii al [irut av4 ara fmii at at ft en 3affa f@nu nar & uit
tr zrca, #kn sari zrca ya @hara 3r9#tu mrnf@raw (aruffa@,) fr, 182 i ff#a
?
Attention is invited to the rules covering these and other related matter contended in the
Customs,· Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

s7w #tr zc, #€tu sqla res vi hala 37fl#tr =rznf@raw(free),
,far@hat a+7 aarirpemand) vi s(Penalty) cpf 10% 1iqun=IT~
a4faf zr@ifs, sf@raa qf sa ±o #?tsw & I(section 35 F of the Central
Excise .Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

a4tuGITca sjlharah siaa,fr ~hr "afar 6t #imputy Demanded)
a. (Section)~ 11DW~°f1mfurffl;
~ fu<:rr'i@G~wf&c151"&-tr;
au h#a fez fui#Ruaaau zR.

> uqfsa«if ar@le #usqsralaar ii, arfhRea av &Rgqa rasrfarTr
%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be- pre-deposited, provided that the pre
deposit amount shall not exceed Rs.1 O Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(xxxvii) amount determined under Section 11 D;
(xxxviii) amount of erroneous Cenvat Credit taken;
(xxxix) amount payable under Rule 6 of the Cenvat Credit Rules.

zr nr2rauR r4laufrgwrkrrwr zyers srrar zyea ut zus falRa gttr fg I;yes 10%

1jl@FPR~ 'GfITTWt@'aus f4a1fataavsk 1o<mrrust saal el
In view of above, an appeal against this order shall lie befo • payment of

10% of the duty demanded where duty or duty and penalty are ;:•, r. lty, where
1

penalty alone is in dispute." · :,.:;. ·tl

J..
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ORDER-IN-APPEAL

The present appeals have been filed by Mis. Canny Security Service, 65 to 71,

Bhagwati Nagar, Odhav Road, Opp. K.athwada GIDC, Ahmedabad (hereinafter referred to as

"the appellant"); Shri Shrikant R. Yadav, Partner of the appellant (hereinafter referred to as

"the appellant No. 2"); and Shri Brijesh Khushwah, Partner of the appellant (hereinafter

referred to as "the appellant No. 3") against Order-in-Original No. 25/CGST/A'bad

South/AC/PMC/2022-23 dated 29.07.2022 (hereinafter referred to as "the impugned order")

passed by the Assistant Commissioner, Central GST, Division-V, Ahmedabad South

(hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case arc that the appellant are engaged in the providing

taxable services of Security / Detective Agency Services and are holding Service Tax

Registration No. AAJFC3802BSD001. On intelligence that the appellant were not discharging

their service tax liabilities regularly and have failed to file ST-3 Returns, various summons

and letters were issued to the appellant requesting them to submit the relevant documents and

tender statement. The appellant vide letter dated 04.06.2018 and 03 .07.2018 submitted their

reply and inter alia submitted that they have started the firm on 29.05.2015 and closed the

same on 31.03.2016; that they have filed all the returns NIL from FY 2014-15 to FY 2016-17

after starting of inquiry; that they have submitted list of their clients to whom they have

provided the services. They also submitted that since the FY 2015-16 the liability of payment

of service tax is on the recipient of the service.

0

0. .
to the department. The appellant were issued summons dated 19.12.2018 and 28.12.2018 and

individual summons to both the partners i.e. Shri Shrikant R. Yadav (appellant No. 2) and

Shri Brijesh K.hushwah (appellant No. 3) dated 10.01.2019, however, all the summons were

refused / returned/ not replied.

2.1 The appellant were time and again requested to submit the details of their service

provided, invoice copies, sales ledger etc. but the appellant have not provided any documents

2.2 Since, the appellant have not submitted the documents and have not complied with the

summons issued by the department, the service tax calculation has been done on the basis of

income tax return/ balance sheet. Subsequently, a Show Cause Notice No. IV/04-16/Prev/Gr

VII/Canny/17-18 dated 15.10.2019 were issued to the appellant demanding Service Tax

amounting to Rs. 42,60,8430/- for the period FY 2014-15 to FY 2016-17, under proviso to

Sub-Section (1) of Section 73 of the Finance Act, 1994. The SCN also proposed recovery of

interest under Section 75 of the Finance Act, 1994: recoveries of late fees of Rs. 1,02,700/

under Section 70(1) of the Finance Act, 1994 read with Rule 7(c) of the Service Tax Rules,

1994 and imposition of penalties under Section 77(2) and Section 78 of the Finance Act,

~~,~--",,,
<

». .
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1994. The Show Cause Notice also proposed imposition of penalty under Section 78A of the
+ ' «

Finance Act, 1994 on appellantNo. 2 & appellantNo. 3 i.e. both the partners of the appellant.

2.3 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority wherein the demand of Service Tax amounting to Rs. 10,89,602/- was confirmed

under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest

under Section 75 of the Finance Act, 1994 for the period from FY 2014-15 to FY 2016-17.

Further (i) Penalty of Rs. 10,89,602/- was imposed on the appellant under Section 78 of the

Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant. under Section

77(2) of the Finance Act, 1994; (iii) Recovery of late fee of Rs. 1,02,700/- from the appellant

was also confirmed under Section 77(2) of the Finance Act, 1994. Further, penalty of Rs.

10,000/- on the appellant No. 2 and penalty of Rs. 10,000/- on the appellant No. 3, was also

imposed under Section 78A of the Finance Act, 1994.

0 3. Being aggrieved with the impugned order passed by the adjudicating authority, the

0

appellants have preferred the present appeal along with an application for condonation of

delay in filing of appeal on the following grounds:

o The appellant are engaged in the· business of providing security services. They had

started their business in FY 2014-15. However, the appellant ran into financial

difficulties due to non-payment / timely payment by their clients in the first year of

operation. The appellant had to make payment to the security personnel employed by
them and they were not receiving fees regularly. In such circumstances they could not

deposit the service tax in time.

e As the appellant are partnership film and providing security services, in such case, if

the recipient of service is the business entity registered as body corporate, then the

entire liability of service tax payable is on the recipient of service on RCM basis as per

Notification No. 30/2012-ST dated 20.06.2012 with effect from 01.04.2015.

e The appellant further submitted that if the. aforesaid benefit is provided, then the

annual turnover of the appellant is much less than Rs. 10 lakhs exemption limit.

Therefore, the entire demand for FY 2015-16 and FY 2016-17 is required to be

· dropped.

e The demand ts barred by limitation, they have filed income tax return in time, service

· tax is payable by recipient of service. In such case, no service tax return was required

to be fi1 ·efore, extended period of limitation is not invokable.
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s The demand is issued on the basis of the returns filed by the appellant, once the

reliance is place on records and documents prepared and returns submitted by the

appellant, 100% penalty under Section 78 is clearly not imposable.

• The late fees is wrongly confirmed for non-filing of returns. When the appellants had

turnover below exemption limit and no liability towards the services could be

confirmed, the returns are not required to be filed; hence, penalty for non-filing of

return is also bad in law.

4. On going through the appeal memorandums, it is noticed that the impugned order was

issued on 29.07.2022 and received by the appellants on 17.08.2022. However, the present

appeal, in terms of Section 85 of the Finance Act, 1994 was filed on 15.11.2022, i.e. after a

delay of 29 days from the last date of filing of appeal. The appellant in their Application

seeking condonation of delay stated that they had given: instruction to prepare and file appeal

to their advocate, however, father of the advocate was not well and was hospitalized in the 2"

fortnight of October and undergone surgery during Diwali vacation. Due to which, the

advocate was not attending his office regularly and the appeal could not be filed in time. They

requested to condone the delay filing the appeal.

4.1 Personal Hearing in the matter of condonation of dealy application was granted on

17.05.2023. Shri Nirav P. Shah, Advocate, appeared for the hearing on behalf of the appellant.

He re-iterated submissions made in application for condonation of delay in filling appeal in

respect of all three appellants. He submitted that they would file a written submission in the

case.

4.2 As per Section 85 of the Finance Act, 1994, an appeal should be filed within a period

of 2 months from the date of receipt of the decision or order passed by the adjudicating

authority. Under the proviso appended to sub-section (3A) of Section 85 of the Finance Act,

1994.the Commissioner (Appeals) is empowered to condone the delay or to allow the filing

of an appeal within a further period of one month thereafter if, he is satisfied that the appellant

was prevented by sufficient cause from presenting the appeal within the period of two months.

Considering the cause of delay as genuine the then Commissioner (Appeals) condoned the

delay of 29 clays and ordered for taken up the appeal for decision on merits.

5. The appellant have vide their letter dated 22.05.2023 submitted additional written

submission, wherein they inter alia submitted that the adjudicating authority has in Para 24.3

of the impugned order while granting benefit of exemption to the services provided to Body

Corporate, the adjudicating authority has not granted exemption benefit in respect of MIs.

·crMS Hospital Pvt. Ltd. and ,M/s. Motherhood Women and Child Care Hospital Pvt. Ltd.

(Body corporate) and confirmed demand of er e • 'r he table for FY 2015-16 and FY

0

0
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2016-17. They have submitted that the aforesaid two recipients of services are body corporate

and hence the service tax is payable by them as RCM in the present case and the benefit of

exemption to appellant wrongly denied by the adjudicating authority. As regard separate

penalty imposed on partners of the firm apart from partnership firm, they submitted that it is

settled law that once penalty is imposable, partners are not separate legal entity. Hence, the

penalty on both the partners of the firm is required to be quashed. In this regard, they have

place reliance on the judgment of the Hon'ble Gujarat High Court in the case of CCE Vs. Jai

Prakash Motwani reported at 2010 (258) ELT 204 (Guj.) and Pravin N. Shah Vs CESTAT

reported at 2014 (305) ELT 480 (Guj.).

0

6. Personal hearing in the case was held on 23.06.2023. Shri Nirav P. Shah, Advocate,

appeared on behalf of all the three appellants for personal hearing. He reiterated submissions

made in appeal memorandum and in the additional written submission. He submitted that the

security services rendered by the appellant were subject to RCM @ 25% initially for which

applicable Service Tax was paid by the appellant but he did not file ST-3 Returns. Later the

RCM became fully payable by the recipient. Therefore, he requested to set aside the

impugned order.

7. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum, in the additional written submission, during the course of

personal hearing and documents available on record. The issue to be decided in the present

appeal is whether the. impugned order passed by the adjudicating authority, confirming the

demand of service tax against the appellant along with interest and penalty, in the facts and

circumstance of the case, is legal and proper or otherwise. The demand pertains to the period

FY2014-15 to FY 2016-17.

0
8. It is observed that the main contentions of the appellant are that (i) they have paid

service tax for the FY 2014-15, however, they did not file ST-3 Returns; (ii) for the FY 2015

16, they have submitted that the adjudicating authority has not granted exemption benefit in

respect of Mis. CIMS Hospital Pvt. Ltd. and MIs. Motherhood Women and Child Care

Hospital Pvt. Ltd. (Body corporate) and confirmed demand of service tax; (iii) as regard

separate penalty imposed on partners of the firm apart from partnership firm, they submitted

that partners are not separatelegal entity and penalty on them not imposable.

8.1 It is observed that while confirming the demand of service tax, (i) the adjudicating

authority held that the appellant eligible for threshold exemption of Rs. IO lakh for the FY

2014-15 and he recalculate the service tax payable by the appellant which comes to Rs.

1,99,046/- for the FY 2014-15. However, the appellant have paid Rs. 2,25,177/- towards

7

Service tax. Theref iated the said.amount towards their liability of service
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tax of Rs. 1,99,046/-; (ii) the adjudicating authority granted benefit of Notification No.

30/2012-ST dated 20.06.2012 to the service provided by the appellant to the business entity

registered as Body Corporate for the FY 2015-16 and FY 2016-17, as in the said case the

entire liability to pay service tax is on the service recipients on RCM basis; and (iii) the

adjudicating authority also granted benefit of exemption from payment of service tax

available as per Sr. No.9(b)(iii) of the Notification No. 25/2012-ST dated 20.06.2012 on the

income received from the services provided to an educational institute i.e. M/s. DAV

International School during the FY 2015-16 and FY 2016-17.

9. I find that the adjudicating authority has in the impugned order, while confirming the

demand of service tax of Rs. 7,85,590/- for the FY 2015-16 and Rs. 1,04,966/- for the FY

2016-17, inter alia observed that the-appellant has provided services to the assessee, as listed

below, which are not registered as Body Corporate, therefore, in respect of the said assessee

the appellant are required to discharge service tax. The relevant para of the impugned order is

as under:

"24.3 I view ofthe above it is proved that they have provided services to a business

entity registered as Body Corporate hence they are not liable to pay Service Taxfor

the F.Y. 2015-16 and 2016-17 being ST is payable under RCM vide Notification No.

30/2012-ST dated 20.06.2012. However, as per form 26AS statement it appears that

they have als_o provided services to the assessee which are not registered as Body

Corporate hence in respect offollowing parties they are required to discharge service

tax as underfor the F. Y. 2015-16 and 2016-17.

2015-16

Sr. No. Name ofCompany Value ofService STPayable@

provided as per 15% inclusive of

.. 26AS Cess

I CJMSHospital Pvt. Ltd. 45,36, 735/- 6,80,5101-

2 Govindlal Bansilal Shah (Proprietor 1,91,893/ 28, 783/-

- JayMinerals)

3 Motherhood Women & Child Care 2,81,600/- 42,240/

Hospital Pvt. Ltd. ·

4 Venket Natesan Ramani (Proprietor 2,27,0401- 34,056/-

- Plasma && VacuumTechnologies)

Total 52,37,268/ 7,85,590

0

0
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o

0

2016-17

Sr. No. Name ofCompany Value ofService STPayable @

provided asper 15% inclusive of

26AS Cess
1 Govindlal Bansilal Shah (Proprietor 1,91,134 28,670/

-JayMinerals)

2 Motherhood Women & Child Care 2,81,600/ 42,240/
Hospital Pvt. Ltd.

3 Venket Natesan Ramani (Proprietor 2,27,040 34,056/
- Plasma & Vacuum Technologies)

Total 6,99,7741- 1,04,966/

I

10. On verification of the name of the assessee as reflected in aforesaid tables, it is crystal

clear that Mis. CIMS Hospital Pvt. Ltd. and M/s. Motherhood Women and Child Care

Hospital Pvt. Ltd. are Body Corporate, however, the adjudicating authority has not considered

the same as Body Corporate and confirmed the demand of service tax in respect of the service

provided to the said parties during the FY 2015-16 and FY 2016-17. Thus, the impugned

order passed by the adjudicating authority.is not correct andlegal to that extent.

11. As regard, the plea of the appellant that extended period of limitation not invokable in

their case, I find that in· the present case, it clearly transpires that the appellant has

intentionally suppressed the correct taxable value by deliberately withholding of essential

information from the department though they were registered under the Service Tax. The

appellant also filed NIL ST-3 Returns, even after initiation of inquiry against them for non

payment of service tax. They also suppressed the value of taxable services provided by them

in ST-3 returns, with an intent to evade taxes. Also, the appellant has never informed the

department about the non payment of Service Tax and the said fact could be unearthed only at

the time of initiation of the inquiry by the department. Therefore, I find that all these acts of.

willful mis-statement and suppression of facts on the part of the appellant, with an intent to

evade payment of Service .Tax, are the essential ingredients which exist in the present case

which makes them liable to pay the demand raised against them invoking the extended period

of limitation under proviso to Section 73(1) of the Finance Act, 1994. When the demand

sustains, there is no escape from the liability of interest, hence, the same is, therefore,

recoverable under Section 75 of the Finance Act, 1994.

12. Further, Ifind that the imposition of penalty under Section 78 is also sustainable, as

the demands were raised based on detection noticed during the initiation of inquiry by the

department. S e Finance Act, 1994, provides penalty for suppressing the

9
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value of taxable services by reason of fraud or collusion' or 'willful misstatement' or

'suppression of facts' with 'the intent to evade payment of service tax'. Since the issues

covered in the present appeal are on settled issues, the appellant cannot bring into play the

interpretation plea to avoid penalty. After introduction ofmeasures like self assessment etc., a

taxable service provider is not required to maintain any statutory or separate records under the

provisions of Service Tax Rules· and private records maintained by them for normal business

purposes are accepted, for all the purpose of service tax. All these operates on the basis of the

trust placed on the service provider and therefore, the governing provisions create an absolute

liability when any provision is contravened as there is a breach of the trust placed on them. It

is the responsibility of the appellant to correctly assess their tax liability and pay the taxes.

The deliberate efforts by not paying correct amount of Service Tax is utter dis-regard to the

requirement of law and breach of trust deposed on them. Hence, I find that the act of willful

mis-statement and suppression of facts with an intent to evade payment of tax, as discussed in

Pata supra, made the appellant liable to impose penalty on them under the provisions of

Section 78 (1) of the Finance Act, 1994

13. As regards the Late Fees of Rs: 1,02,700/- confirmed on the appellant under

provisions of Section 70 of the Finance Act, 1994 read with Rule 7C of the Service Tax

Rules, 1994, I find that as per the provisions ofRule 7C of the Service Tax Rules, 1994, if any

person liable to file ST-3 return under Rule 7 of the Service Tax Rules, 1994, and furnished

the ST-3 return after the date prescribed for submission of such return, they were liable to pay

late fees as stipulate therein. Rule 7C of the Service Tax Rules, 1994 clearly stipulates about

the calculation of late fee for delay in filing ST-3 retu,rns. In the present case, it is observed

that the appellant no where argued against the calculation or the imposition of late fees and

also agreed that due to financial crunches they have not filed required return initially.

Therefore, the appellant has failed to comply with the provisions of Rule 7 for filing of ST-3

return within prescribed time limit and accordingly, they are liable to pay the late fees as

prescribed under Rule 7C of the Service Tax Rules, 1994 read with Section 70 of the Finance

Act, 1994. Hence, I find that the impugned order to the extent of confirmation of Late Fees of

Rs. 1,02,700/- imposed on the appellant under Section 70 of the Finance Act, 1994 read with

Rule 7C of the Service Tax Rules, 1994 is legally correct,

14. As regard, the penalty under Section 78A of the Finance Act, 1994 imposed on both

the partners of the firm i.e. appellant No. 2 and appellant No. 3,I find that in the impugned

order of the adjudicating authority does not reveal that the partners of the firms play any

specific role into evasion of service tax. I also find that the Hon'ble High Court of Gujarat in

the case of CCE Vs. Jai Prakash Motwani reported at 2010 (258) ELT 204 (Guj.) inter alia

categorically held that once the firm has already been penalized, separate penalty cannot be

imposed upon the paiiner being not a separate leg&l"~;;.f~~f=-t'herefore, I relying on thelli$1.• ,,.< ,, """·)•~- ' ( ,,, \
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aforesaid judgment of the Hon'ble High Court of Gujarat ordered, I am of the considered

view that the penalty under Section 78A of the Finance Act, 1994 imposed on both the

partners of the firm i.e. appellant No. 2 and appellant No. 3 is not correct and legally not
sustainable.

15. In view of the above discussion, I set aside the impugned order to the extent of (i) for

demanding Service Tax of Rs. 7,64,990/- (Rs. 7,22,750/- + Rs. 42,240/- + Rs. 42,240/-) along

with interest in respect of services provided to Mis. CIMS Hospital Pvt. Ltd. ai1d M/s.

Motherhood Women and Child Care Hospital Pvt. Ltd. during the FY 2015-16 and FY 2016

17; and (ii) for imposition of penalties under Section 78A of the Finance Act, 1994 on both

the partners of the appellant, i.e. appellant No. 2 and appellant No. 3. I uphold the remaining

portion of the impugned order passed by the adjudicating authority for demanding Service

Tax along with interest for the period from FY 2014-15 to FY 2016-17. Further, the penalty

under Section 78 of the Finance Act, 1994 is required to be re-quantified to the extent of
Service Tax demanded and upheld in this order.

16. sft #airtafR +&afa Rqalu 5qtad faa srargj
The appeal filed by the appellant stands disposed of in above terms.

ida"$7
(Shiv Praap Singh)

Commissioner (Appeals)
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Superintendent(Appeals),
CGST, Ahmedabad
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To,
Mis. Canny Security Service,

. 65 to 71, Bhagwati Nagar,
Odhav Road, Opp. K.athwada GIDC,
Ahmedabad

Shri Shrikant R. Yadav,
Partner ofMIs. Canny Security Service,
65 to 71, Bhagwati Nagar,
Odhav Road, Opp. Kathwada GIDC,
Ahmedabad

Shri Brijesh Khushwah,
Partner ofMis. Canny Security Service,
65 to 71, Bhagwati Nagar,
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